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CABINET MEMORANDUM

LAND EXCHANGE PROPOSAL

(For Discussion)

(Memorandum by the Minister for Fijian Affairs, Lands and Provincial Development)

1.0 INTRODUCTION

1.1 This submission seeks Cabinet’s approval for the Director of Lands to
exchange a piece of freehold land for that of native land under the
provisions of Section 6 of the Crown Lands Act (Cap 132). 2XA -

2.0 BACKGROUND

2.1 MATAPO LIMITED is the company currently developing an area of land
in Momi, Nadroga which is generally referred to as the MOMI BAY

DEVELOPMENT.

2.2 The development encompasses some 1,150 acres of land made up of
freehold titles, Native Leases and State foreshore leases plus the
reconstruction of 11.2 km of the old Queens Road, from its junction
with the existing Suva Nadi Highway to the entrance to the Momi Bay

Development.

2.3 The total development is the largest single tourism development ever
undertaken in Fiji and has attracted some of the largest hotel chain
operators in the world such as the Marriott International, the Ritz
Carlton Hotel and Renaissance Hotel.

2.4 On completion, the development will make available to the tourism
industry 1,050 hotel rooms, 212 residential villas and 700 residential
lots for sale to entrepreneurs who wish to build homes to their own
specified designs. P
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Apart from accommodation for the tourism industry, the development
will also create attractions for visitors (tourists and locals) such as a
Marine World / Aquarium, a shopping centre of an international
standard, an 80 berth Marina with international facilities and a Golf
Course with Club House designed and constructed to international
standards.

Progress of the development is well underway and is highlighted in a
Development Presentation and Progress Report attached as Appendix
4

The total cost of the project will be in the vicinity of $379 million.

LAND TERRAIN DICTATES TYPE OF DEVELOPMENT

MATAPO LIMITED had acquired the Native Lease specifically for the
construction of the Golf Course to the specifications of the intended
Managers - the Marriot International Inc.

A copy of the Native Lease is attached as Appendix II.

Unfortunately, the location and the rugged terrain of parts of the
Native Lease creates difficulties in the design of the Golf Course to the
standard required by Marriot International Inc.

The freehold property adjacent however, when combined with sections
of the existing Native Lease, is more suited for the envisaged design
and development of the Golf Course.

In order to maintain total Native Land tenure over the golf course
development, it was deemed necessary to purchase the adjacent
freehold and negotiate an exchange of land so that the Native Lease
would-be more strategically located and the terrain more suited to the
development of a Golf Course

AGREEMENT REACHED FOR LAND EXCHANGE

Due to the issues outlined under paragraph 2.0 above, MATAPO
LIMITED negotiated a general land exchange proposal with the Native
land owners being the Tokatoka Nasau.
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The agreément is attached as Appendix III.

Basically the agreement reached is to exchange 68.7 ha of native land
belonging to Tokatoka Nasau for an equal area of freehold land
belonging to MATAPO LIMITED.

The exchange proposal is shown on the plan attached as Appendix IV.

The area washed yellow at Appendix IV is the existing freehold to
eventually revert as Native land and the area washed red is the
existing Native Land which is to eventually convert to freehold title.

Once an agreement for a land exchange was reached with the native
Landowners, MATAPO LIMITED in October 2005, purchased the
freehold titles referred to at paragraph 2.4 over which they already
held an option to purchase. The purchases were registered on 26™
October 2005 to Muairewa Resorts Limited ~ a subsidiary of MATAPO
LIMITED. Copies of the relevant certificates of title are attached as
Appendices V, VI and VII.

The agreement reached with the Tokatoka Nasau was approved in
principal by the NLTB subject to negotiated agreements to a variation
of the Native Lease to be issued over the exchanged land plus other
benefits to the landowners.

The initial agreement reached with the Tokatoka Nasau was for
exchange of 58.9 ha of land but due to changes in the design the
Tokatoka have consented to increase the area of land exchange to

68.7 ha.

The final agreed variations to the lease and benefits for the landowners
are attached as Appendix VIII.

PROCEDURE FORWARD FOR LAND EXCHANGE

There being no avenue for a direct exchange of the Native Land and
private freehold the only avenue forward is Section 6 of the Crown
Lands Act Cap. 132 which reads as follows:-

6- (1) Subject to the provisions of the constitution and of any
written law, the Minister, after consultation with the Cabinet,



' may, in the name of Her Majesty, and on her behalf, sell
o portions of Crown land and make and execute under the Public
eal of Fiji grants in fee simple thereo
\  Seal of Fiji in fee simple thereof

(2) Every such grant shall be in duplicate in the prescribed form
and, except as otherwise provided in section 9, shall be subject
to the provisions of section 10 of the Land Transfer Act.

(3) In addition to the power conferred by subsection (1), the
Minister may, with the respective consent of the proprietary unit
to which the native land belongs and of the Native Land Trust
Board and after consultation with the Cabinet wherever he

| considers such an action to be expedient, exchange portions of

., \ Grown land for portions of native land, in which case the Crown
land the subject of the exchange shall be recorded in the name
of the unit from which the Crown obtains title in the Register of
Native Lands kept under the provisions of section 8 of the
Native Lands Act.

(4) In addition to the powers conferred by subsections (1) and
(3), the Minister may, with the consent of the owner of a private
freehold land and after consultation with the Cabinet wherever
he considers such an action to be expedient, exchange portions
of State land for portions of private freehold land, in which case
the State /and the subject of the exchange shall be recorded in
the name of the owner of the private freehold land

5.2  Using Section 6 of the Crown Lands Act would involve the following
steps:- ' '

(a)  First the conversion of the 68.7 ha of the freehold title owned by
MATAPO LIMITED to State Land (area washed yellow at

Appendix IV).

(b)  An exchange of the Native Land (68.7ha) with the State Land
acquired from MATAPO LIMITED. [In accordance with section 6
N subsection (3)].
/
-(c) The Minister for Lands issuing a Crown Grant to MATAPO
N LIMITED over the State Land acquired from Tokatoka Nasau
(washed red at Appendix IV) in exchange for the 68.7 ha initially
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acquired at step (a) above from MATAPO LIMITED. [In
accordance with Section 6 Subsection (1) and subsection (4)
respectively]

LAND EXCHANGE CRITICAL TO MOMI BAY DEVELOPMENT

The Golf Course Development is a critical component of any large scale
tourism development and the native Land acquired for the Golf Course
being unsuitable in its current locations it is expedient to both parties
that a land exchange be arranged to cater for a Golf Course more
suited to accepted international concepts.

The land exchange will in no way reduce the value of the Native Land
but will certainly enhance its value as it will be more strategically
situated for its better utilization.

The land exchange agreements reached between MATAPO LIMITED,
the Native Land owners and NLTB gives the landowners a better return
on their land than had it remained in its original situation.

PRECEDENTS SET

The most relevant precedent for such land exchange in order to
enhance a tourism development is the Denarau Island Development in
Nadi where there were land exchanges between State Land, Native
Land and private freehold.

CONSULTATION

Because the proposed land exchange is being made possible under
Section 6 of the Crown Lands Act there have been consultations with
the Ministry of Lands and in particular with the Minister for Lands who
has agreed to the proposal and procedures set out at paragraph 4.2
above; a copy of that approval is attached as Appendix IX.



9.0 RECOMMENDATION

9.4

Cabinet is invited to consider the foregoing and to agree that :-

(a)

(b)

©

(d)

the Director of Lands accepts a transfer of title from MATAPO
LIMITED of the area of freehold land washed yellow on the plan
at Appendix IV in anticipation of a land exchange with the
Native Land washed red on the same plan;

upon acquisition as State Land in accordance with (a) above,
the land washed yellow at Appendix IV be exchanged with the
Native Land washed red on the same plan;

upon registration of the land exchange of Native Land and State
Land the Minister for Lands will issue a Crown Grant to MATAPO
LIMITED over the area of land washed red at Appendix 1V in
exchange for the freehold title initially accepted by the Director
of Lands and referred to at (a) above; and

there will be no cost to the Director of Lands to this exercise.

[NTL]

File Ref : MFA 53/6/2

Ministry of Fijian Affairs, Lands and Provincial Development
61 Carnarvon Street

SUVA

27 June 2006
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LAND SWAP AGREEMENT

THIS LAND SWAP AGREEMENT is executed as ofthe 3 151 day of z
Wiwy, 2005 (‘Effective Date™: | o ;té/”‘
/ y

BETWEEN - = TOKATOKA NASAU (NASAU) being a lawful Fijian land owning uhit
= and the traditional owner of native lands referred to in this Agreement.

AND . MATAPO LIMITED (“MATAPQ") a limited iability company duly
: incorporated under the Compames Act of Fiji with ite registered office
at PricewaterhouseCoopers, 8" Floor, Civic Tower, 262 Victoria

Parade, Suva.

RECITALS

A. NASAU is the registered native land owner of the fand known as "Navatudamu at
Momi Bay, in the Istand of Viti Levu, Fiji. .

B.  NASAU hes, pursuant to' a Land Royalties Deed dated 1™ of November 2003
(herein called "the said Deed").formally acknowledged the granting of a Ninety Nme :

(99) year lease over the native land known as Navatudamu fo MATAPO:

NASAU also acknowledged, in the said Deed, the benefits its people will directly

- C., A g
receive from MATAPO which includes but not limited to, the construction of a

Dommitory” and related facilities at NASAU, engagement of services. of NASAU
villagers to provide catering services to the construction village, construction of
NASAU Water Tank and Pipeline, Sewage Tank and Pipeline in addition to annual
rental/lease payments to NLTB. A copy of the Deed is annexed and marked

. Schedule &.

MATAPQ has acqu:red a lease of Navatudamu land through NLTB for a penod of 99
years.
MATAPQ is the registered owner of Freehold land at-the Momi Bay which has an

E. i :
area of approximately 59.1 hectares (146.04 acres) and described in Schedule 1
and aiso marked with double hatching lines running diagonally from right to left over

a green background in Schedule 2.

MATAPO desires and NASAU agrees to swap the Freehold land (owned by

F. \
MATAPQ) with Native land being part of Navatudamu land and traditionally owned by

. NASAU at the Momi Bay area subject to endorsement by NLTB and other relevant
authorities (as required under law) having an area of approximately 5§9.1
hectares (146.04 acres) subject to final survey and shown on the plan forming
Schedule 2 as partly coloured red and partly coloured green with smgle

6‘1,
T Al




" " background ‘with - 'sin

*"NASAU" shall have the meaning ascribed to it-in the Preamble or shall mean any
successor or pammitted assign, as applicable. .

“Native land® means the part native land known as “Navatudamu” at Momi Bay and is ..
traditionally owned by Tokatoka NASAU over which a Ninety Nine (99) year Native
lease has been granted fo MATAPO which has an area. of approximately 59.1
hectares (146.04 acres) [described in. Schedule 1 and marked-against a red or green
gle hatching [ines - running diagonally ‘from right to left in -

Schedule 2].

“Native lease” means the Ninety Nine (99) years lease granted by NLTB-over the
Native land in favour of MATAPQ. . .

*NLTE" shall mean the Nafive Land Trust Board as definéd in the Native Lands Trust
Act. ‘ : 3

“Statutory Authority” means any. Government of Fiji Authority or institution including
but not limited to Ministry of Lands, Titles Registry. Town and country Planning etc.

INTERPRETATION N

. Unless atherwise stated c"r the

context otherwise requires, this Agreement shall be
construed as follows: 3 .- : o

headings are inserted for reference only and shall be ignored in ;;onstn_ning

a) )
this Aj reement; ¥

b) words importing one gender include the other genders;

c) words importing the singular include the plural and vice versa;

d) references to “Clauses” and “Schedules” are references to clauses in and

_ schedvles o this Agreement;

references to dales or limes are references to dafes or times in Fiji;

e)

f) references to a document are references to that document as restated,
varied, amended or novated from time to time; .

g) references to a statute, regulation, order, bylaw or.other legisia?ioh are
references 1o the same as amended, consolidated, re-enacted, substituted or

s




existing Native lease (over the Native land) except in relation to the
rental or revenue to be derived (ref_er paragraph 4 below).

The ;Séxrtie-s to make appropriate adjustments to any differences in land area

E.

- upon completion of proper survey of the Native land (such adjustments to be
on mutual agreement and beneficial to the parties). .
: CDNSIDERATIDN

The parties acknowledge that:

A. Under the present terms and conditions of the Ninety Nine (99) year Native
lease in favour of MATAPQ, if there is no land swap, NASAU's revenue
entitiement would be restricted to annual rental as summarised in Line D of
Schedule 4 herein, ' :

B. In the present circumstances, whilst the revenue enfitlement fo NASAU

(based on the rental is significant in comparison to other similar native lease
land), it has limited potential.

MATAPO agrees and undertakes, in addition o every other benefit in favour of the
people of NASAU as articulated in the said Deed (Schedule 5 herein), to consider

the following: o

NASAU to be enfitled to shares in th’e"éntity that owns the Go_lf Course (such

C.
shares fo be issued and called for in the normal commercial manner).

NASAU to be entitied to recgive significant additional revenue (annually) as
conservatively forecasted at’this stage in Line E of Schedule 4 (bearing in
mind that the Golf Course will be utilised by the Marriot and Ritz Carlton
.Hotels, the Marina (all on Crown land) Including any residents on the Momi

Bay area.

NASAU to be entitled fo buy, on terms to be agreed, equity shareholding in
the Golf Course. See penultimate paragraph of letter of 9 July 2004 forming

part of Schedule 4.
MATAFO agrees and undertakes as follows:

F. = On execution of this Agreement MATAPO will pay TOKATOKA NASAU
_ TRUST the sum of FJ$25,000.00 (Dollars Twenty Five Thousand Fijian

Currency) as a goodwill payment. -

That MATAPO is committed to engage/ hire the services of the three tonne

G. ‘ .
truck (Isuzu) owned by NASAU on the following basis: : .
. . - 3 1\‘

A . i //("j[
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.Swap process contemplated herein.

i) The Native land is converted o freehold. land and swapped with the
Freehold land, L

ii) The Freehold land is converted to natave land and swapped directly
with the Native land.

“iii)’  The Aequired native land to be registered under the name of NASAU

as traditional and/or legal owners.

iv) ° The Acquired freehold land to be reg|stered under the name of
MATAPO as Iegal owner..

To ensure that there are no encumbrances and/or claims by any or members
of NASAU on the Native Land and the Land Swap.

To obtain or cause to be obtained all necessary consents for the Land Swap
from its members, the NLTB and all necessary parties pursuant to section
5(1) and any other relevant provisions of the Native Land Trust Act. -

To grant orause to be g':antéd by NLTB, a Ninety Nine (99) year leasebver
the Acquired native land in favour of MATAPO (as per the Land Swap -

contemplated herein) upon the same terms and conditions of the existing

Native lease except in refation to the annual renta! amount payable.

To request, enter or-arrange with NLTB to make submissions to the Minister

of Finance for an overall exemption of Stamp Duty in respect of the Land
§

To assist and cooperate with MATAPO to ensure completion of the Land

‘Swap process as contempiated herein.

MATAPO agrees and undsrtakes as follows:

To duly, properly and nromntlv enter into an’ agreement with NLTB to
surrender all its Iegal ownershap and inferest (inclusive of all easements) o
the Freehold land in favour of NASAU (as per the terms and conditions

herein)

To duly, properly and promplly execute a Surrender of Freehold Title or
interest over the Freehold land and a registrable Memorandum of Transfer

- and all other necessary legal documents or instruments to cause or glve legal

effect to the proposed Land Swap.

A (ST



A. MATAPQ shall immediately after entry into this Agreement duly stamp a
duplicate copy of this Agreement. -

If any stamp duty exemption is available or granted to either party, each party
shall at any time upon request complete and sign any stamp duty exemptuon

form appmpnate to the transaction.

9. INVALIDITY

if one or mére of the provisions of this Agreement is invalid, illegal or unenforceable
in any respect, the validity, legality or enforceability of the remaining provisions of this
Agreement shall not in any way be effected or impaired thereby.

10, ENTIRE AGREEMENT

The parties agree and acknowledge that the terms and conditions set out in this
Agreement contain the' entire agreement as concluded between the parties as at the
date of this Agreement notwithstanding any negotiations, discussions held or
statements made before the date of this‘Agreement.

11. __NO COUNTERCLAIM i

" All payments under this Aﬁreement shall be made without set-off or. counterclaim and
- free and clear of, and without any deductlon or wnthho!dmg except fo the extent that -

this Agreement othérwise provides.

= ] g
- N

12. AMENDMENT i-; :

This Agreement will not be varied or amended except in writing and s;gned by both
parties o this Agreement.

13.  COUNTERPARTS

This Agreement may be executed in two or more.counterparts (being original or
facsimile copies), each of which shall. be deemed to be an ongmai but all of whlch

shall constitute one instrument.

14. __NOTICES

A. ‘Form and delivery:

All Notices shall be: ' _ R
(i) in writing; : r@

,\\//T;f



MATAPO shall pay the costs of and incidental to the negotiation, preparation and
execution of this Agreement. - . :

16. CONFLICT OF LAWS:

A. .. Governing law:

This Agreement is govemed by and must be construed in accordance with the law of -
Fii. - :

B; Jurisdiction:

The pariies -to this Agreement imevocably submit to the non-exclusive jurisdiction of
the Courts of Fiji to hear and determine all disputes arising under or jn connection

with this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as
of the Effective Date.

SIGNED by the said VILIAME TlRléﬂRl for LIULIU y _
LIULIU NI TOKATOKA

NI TOKATOKA after the contents wheréof were
read over and explained to him.in the Fijian
Language and he appeared fo understand the

meaning yﬁ thereof in the presence oft

Cophimi sioher for Oaths BARRISFER & SOLICITOR
- GOMMISSIONER OF OATHS

bt Gd Bt Semed e
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KED by the-ssid’ KELEVI RAVOUVOU for

I
_LEWENI TOKATOKA afler the contents whereof

]
] LEWENI TOKATOKA
. wére read over and explained to"him in the Fijian ] . o
. ]
]

Language and he appeared to understand the
‘meaning and effect thereof in the presence oft .
' Kelevi Ravouvou.

U PUAMAU

llA-.'..‘lll-" (TR L) ---------. 0 I
Co issioner for Oaths BARRISTER & KOLICITOR .
= . COMMISSIONER OF OATHS -
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