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CHAPTER 7: POSSIBLE OFFENCES

7.1:  Introduction

1. This Chapter sets out a summary of the possible offences that have arisen out
of the events which have been examined by the Col.

. The involvement of key individuals who played a role in these events, will also
be summarised.
1. It is reiterated that the Col is not a Criminal Court, and cannot make any

pronouncements on the criminal guilt or otherwise of any person whose
conduct has been scrutinised by the Col. In this Chapter, the Col will be
commenting on the apparent lawfulness of some of the acts and omissions
because this is required under the ToRs.

4, Sechan 11 of the Col Act states:

Mo evidence taken under this Act shall be admissible against any person in any civil or
criminal proceeding whatsoever, excepl in the case of & person charged under section
13 with false interpretation, or with giving false evidence before the Commissioners.

5. What this means is that the Police will need to undertake their own independent
investigations in relation to any of the possible offences arising out of the
events which the Col inquired into. The prosecuting body will not be able to
admit the evidence taken at the Col hearing, with the exception of evidence
related to any perjury charges.

7.2:  Ms. Malimali

6. The information before the Cal shows that Ms. Malimali has patentially
committed a number of offences, which have been discussed throughout the
Report.

Abuse of Office Count 1 (Chapter 4) — Existing Investigation With Police

7. Abuse of Office is dealt with in s 139 of the Crimes Act:

A person commits an indictable offence which is triable summarily if, being
employed in the civil service, the person docs or directs to be done, in the abuse of
the authority of his or her office, any arbitrary act prejudicial 1o the rights of another.

8. The investigation initiated by FICAC related to an alleged case of abuse of
office wherehy Ms, Malimali, along with other FCF Commissioners, had
endorsed a resolution to adopt an unlawful process of handling election related
complaints.
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9, This abuse of office complaint was the subject of the FICAC Malimali
Investigation, and now has been transferred to the Police via the ODPP.

Abuse of Office Count 2 (Chapter 6) — Stop Departure Order

1. On 11 September 2024 Ms, Malimali issued an SDO against Ms., Puleiwai.’
Ms. Malimali did not appear to be at all cognisant of the mappropriateness of
initiating a FICAC complaint, and ordering an SDO against Ms. Puleiwai, in
which she, Ms. Malimali, was central to the relevant events, and then continwed
to be the decision-maker in relation to that complaint. The SDO legally
requires there to be an investigation. However, there was no investigation
arising out of Ms. Malimali's complaint against Ms. Puleiwai.

11. The information before the Col shows that Ms. Malimali’s placement of the
SDOYon Ms. Puleiwai was illegal. It was a breach of 5 13{1)(e) of the FICAC
Act. In addition, Ms. Malimali signed a false document when she si gned the
SDO saying that an investigation had commenced against Ms. Puleiwai when
it had not. Altogether, Ms. Malimali, in signing a false SDO, and breaching s
13(1)e) of the FICAC Act, is at risk of an abuse of office charge,

Abuse af (ffice Count 3 {Chapter &) — Directing Werk to Stop on Ministers Cases,
Slowing Down Biman Prasad Case

12. The Col finds that the conduct of Ms. Malimali, in relation to the investigation
and recommended prosecution of Hon. Prasad raises serious concerns. The Col
heard compelling evidence from more than one senior FICAC officer
indicating that, in their professional assessments, there was a case wamanting
charges against Hon. Prasad under the PP Act, These officers testified that both
investigative and legal assessments had been completed, and that draft charges
had been prepared, and they were ready to proceed with the caution interview.

13. The Col therefore recommends that Ms. Malimali's handling of Hon, Prasad’s
file is reviewed to ascertain whether her handling of this file amounts to an
abuse of office, or perverting the course of justice,

14. Ms. Malimali also instructed FICAC officials to stop work on all of those cases
which had emanated from complaints lodged by Ms. Forwood, Ms. Forwood's
complaints constituted most of the cases involving MP's false declarations of
income, assets, and liabilities. She had also lodged complaints about the $-G,
Mr. Green, and the CR, Mr, Bainivalu,

15. These actions also could amount to an abuse of office, or perverting the course
of justice,

L Affidavit of Kulinissi Saumi, dated 3 January 2025 ai [49],
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PC Applications and False Statutery Declavations (Chapter 5) — Seven Counts

16. The Col found that in all seven of her Fiji PC applications and Statutory
Declarations since 2018 Ms, Malimali had been dishonest.

7. The evidence is clear. Ms, Malimali knew she had been refused her application
to practice in Tuvalu, yet she disclosed it only once in her 2018/201% PC
application, but did not accurately explain why. In all of the subsequent
applications Ms. Malimali did not tell the truth. Ms. Malimali is now at risk of
seven counts of making a false declaration under s 1%0(a) of the Crimes Act:

Any person commits a summary offence if he or she knowingly and wilfully makes
{otherwise than on oath) a statement false in a material particular and the stalement i
made -

{a) in a statutory declaration,
Perjury (Chapter § and 6) — Two Counts

18. Ms. Malimali is at risk of perjury charges under s 176 of the Crimes Act, or
making inconsistent or contradictory stalements under 5 1 85 of the Crimes Act
both in respect of:

a.  giving viva voce evidence that she did not know that she had been
refused a PC in Tuvalu when the evidence was clear that she did
know (Chapter 5); and

b. giving viva voce evidence that there was an investigation into Ms.
Pulewai by FICAC at the time of the SDO being issued against her,
when it was clear there was no such investigation (Chapter 6).

Forgery (Chapter 4) — Existing Investigation with Palice

19, s, Malimali, in writing and sending the April 2 Malimali Letter to the COC,
that was supposedly on behalf of the ECF Commissioners when they had not
seen or heard of it, could face a forgery charge under s 156(1) of the Crimes
Act, or a false representation charge under ss 3 or 4 of the Falze Information
Act 2016,

Offence in Relation to Electoral Information (Chapter 4) - Existing Investigarion
with Police

20. s, Malimali is potentially at risk of a further charge of breaching s 138(2) of
the Electoral Act, or an abuse of office charge under 5139 the Crimes Act.

21, Me. Malimali is accused of providing Ms. Forwood’s electoral information ta
Hon. Tabuya for non-clectoral purposes. If established, this could be a breach
of 5 139 of the Crimes Act for abuse of office. If that cannot be established,
Ms. Malimali could be in breach of 5 138(2) of the Electoral Act which states:

cammission af Inguiry inta the Appaintment of the Com missioner of FICAC

414



Passible Offences KR,

Any person who wses any infsrmation contained in the Register of Vioers, Register
of Postal Viaters or voter list for a commereial purpese or other purpose unrelated 1o
an clection commits an offence and shall be liahle upon convictian 1o a term of
imprisonment not exceeding § years,

22, It appears clear that Ms, Malimali had requested the voting information of Ms.
Forwood for a purpose unrelated to an election. Ms, Malimali should not have
been accessing that information, unless it was for an election related purpose,
There was no evidence presented to the Col that demonstrated any election

related purpose.
Witness Tampering (Chapter I) — Existing Tnvestigation with Police

23, The instant dismissal of Mr. Saumi was reported to the CID as a potential
breach of s 194(]) or (k) of the Crimes Act:

A person commits a summary offence against this section if ke ar she -
() attempis wrongfully to interfere with or influence a witness in a judicial

proceedmg; or
(k) dismisses an employee because he has given evidence on behalf of a certain
party to a judicial proceeding:

24, Mr. Tuifagalele had complained both aboui the fact that Mr, Saumi recorded
the conversation between the Malimali Rescue Team and FICAC officials on
5 September 2024, and that he had provided it to the Col, Mr. Saumi was then
summarily dismissed by Ms. Malimali. The Cal considers this o have
amaunted to an interference with a witness, The Crimes Act defines a “judicial
proceeding™ as including a Col.

False Representation {Chapter 5)

25, CV fraud is the act of deliberatel ¥ falsifying a CV in order to obtain a position,
At the low level it relates o embellishment of facts to make the candidate
sound better to employers, and at the high level it relates to pretending one has
qualifications, which they do not in fact have, providing fake references, or
providing false information when asked questions,

6. In Fiji, the relevant law is found in the False Information Act 2016, whereby it
is an offence to make a false representation to any officer, agent, or
representative of the Government or an entity. Sections 3 and 4 state;

31y A person must not knowingly make & false representation to any officer,
AgLnl or representative of the Governmend or an entity.

) Amy person wha contravenss subsection (1} commits an offence and is liable
Epan conviction 1o a fine not exceeding $10,000 or imprisorment for a term
naot exceeding § years, or (o bath,

#1) A person must not knowingly make a false represendation to any officer,
agenl or representative of the Government or an entity for the purpose of
obtaining a benefit
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47 Any person whi conlravenes subsection { 1) commits an offence and is liable
upon conviction 1o a fing not exceeding 20,0040 ar imprisonment for o term
not exceeding 10 years, or 1o both.

27, Ms. Malimali did not disclose the FICAC investigation against her. The Col
has reviewed the evidence and concluded that Ms. Malimali was aware of the
FICAC complaint as of April 2024, and definitely aware of the FICAC
Investigation on 3 September 2024. Ms. Malimali had been directly asked
about this matier, by the S-G at her interview, and accordingly had an
obligation by law to disclose the investigation, and to update the J5C
immediately afier 3 September 2024 when it was obvious that the FICAC
investigation was serious. She did neither of these things.

Perveriing the Course of Justice (Chapier Six)

28. On the day of her arrest, by acting in concert with the CR, Mr. Clarke, Mr.
Tuifagalele, Mr. Bale, and Ms. Vaurasi, Ms. Malimali could also be at risk of
a charge of a conspiracy 10 obstruct or pervert the course of justice.

7.3:  Chief Registrar Bainivalu

Obsiruction of Justice/ Perverting the Course of Justice/Conspiracy/Abuse of Office
{Chapiter §)

29. The CR had knowledge of the FICAC Investigation into Ms, Malimals, and he
failed to act on that information, or advise the JSC or CJ Temo 1o delay the
appointment of Ms. Malimali.

3. Throughout the meeting held at FICAC on 5 Sepiember 2024, the CR raised
his voice during the meeting, and was described by the FICAC officials as
being intimidating, while continuing to undermine the authority Ms. Puleiwai
had in being able o exercise her powers as Acting Deputy Commissioner.

3. FICAC officials, were intimidated by the conduct of Mr. Bainivalu and the
others present. This intimidation and bullying led them to act in a manner
which compromised their ability to execute their duties independently.

3l Mr. Bainivalu's raised voice and threats affected the FICAC officials’
decision-making, thus indicating that his actions obstructed or interfered with
their ability to perform their duties. The intimidation, coupled with direct
involvement in their “independent” decision-making, obstructed the FICAC
officials’ actions.

LB The CR’s conduct on 5 September 2024 was arbitrary, unconstitutional and
unprofessional, This interference by the CR could amount 1o an ohstruction of
justice, andior, perverting the course of justice regarding the ongoing
investigation.
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34, As the CR acted in concert with others and their actions were planned, this
could also give rise to a conspiracy charge, and/or, an abuse of office charge
under s 139 of the Crimes Act,

Perjury

a5, The CR’s statements that he did not know Ms. Malimali was under FICAC
investigation could amount to perjury pursuant to s 176 of the Crimes Act, and
abuse of office pursuant to s 139 of the Crimes Act, because it was elear from
the evidence that he knew, and/or, ought to have known.

T.4:  Chief Justice Temo
36. Chief Justice Temo has potentially also committed several offences.
Obstruction of Justice {Chapter 6)

3% Potentially Chief Justice Temo has breached s 190(¢) of the Crimes Act, which
staies:

A persan commits a summary affence ifhe or she-

(S In amy way ohstrects, prevents, perverts or defieats,
Or aifemipis (o ohstnict, prevent, pervert or defieat, the
course of justhce,

38, For a Chief Justice to issue a “direction”, let alone a far reaching blanket
direction, affecting the independent operation of FICAC, outside of the court
process is highly imregular, and when placed in the current circumstances could
be found to be an obstruction or perversion of justice.

39, By aciing in concert with the four senior lawyers, and the CR, there could also
be a conspiracy to obstruct or pervert the course of justice charge.

Abuse af Office (Chapier 6)

40, CJ Temo may also have committed an abuse of office in accordance with s 139
of the Crimes Act.

41. CJ Temo’s instruction that no charges would be accepted for filing by FICAC
on 3 September 2024 was inappropriate and may have constituted an shuse of
office.

Pevfury

42, Additionally, by potentially lying under oath in his claim that he did not know
about the FICAC Malimali Investigation, when there is evidence to show he
likely did know, or should have known, could also amount 1o a perjury charge,
or & charge of making an inconsistent or contradictory statement under s 185
of the Crimes Act.
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7.5:  Mr. Bale, Ms. Vaurasi, Mr. Clarke, Mr. Tuifagalele
Conspiracy and Obstruction (Chapter )

43. The Col is of the view that the Malimali Rescue Party who went to the FICAC
offices, all conspired to secure the release of Ms. Malimali, and therchy
potentially committed an offence by breaching s 190(b) of the Crimes Act
which siates:

A person commils a summary offence if he or she-

b.  comspires (o do anything to obstruct, prevent, perver or defisat the course of
justice;

44. The Malimali Rescue Party, whilst reiterating that they were not there 1o
interfere with FICAC's work, were in actual fact there, as Mr. Saumi had put
i. for an unlawful purpose. The Col reaches this conclusion based on the
information before it.

45. Crucially, the Col finds that the presence of the CR and those senior members
of the legal profession who were present at FICAC on the moming of 5
September 2024, and their tactics of intimidation and bullying to secure the
release of Ms Malimali, constitited an obstruction into an ongoing
investigation,

46, They acted in conecert with CJ Temo, and the CR. Consequently both CJ Temo
and the CR could be part of this conspiracy to obstruct or pervert the course of
justice.

7.6:  A-G Leung, 5S-G Green, Hon. Kamikamica, Hon. Turaga

47, It appears from the evidence that the A-G, §-03, Hon. Kamikamica and Hon.
Turaga's conduet could amount to the offence of abuse of office under s 139,
and/or, perverting or obstructing the course of justice under s 194 of the Crimes
Act.

Abuse af Office, Conspiracy to Obstruct, and Attemprs (o Pervert the Course of
Justice, Perjury (Chapter 5)

48. The A-G's conduct includes rescinding his initial advice to delay the
appointment, despite being aware of the FICAC Malimali Investigation. He
did so after receiving a letter from the ECF Commissioners. His revised advice
to the CJ arguably supported moving forward with the appointment, and
potentially interfering with the FICAC Malimali Investigation, The evidence
hefore the Col finds the A-G's conduct could amount to obstruction or
perverting the course of justice pursuant to s 190(e).
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49, The 5-G received a search warrant from FICAC investigators, but delayed
compliance with it by proffering multiple excuses as to why the search warrant
could not be executed. The $-G did not assist in its immediate execution,
despite being informed, via text, that the investigation concerned scrious
allegations against Ms. Malimali. This conduct may amount to obstruction or
perverting the course of justice, especially as the delay had the effect of
frustrating, hindering, and prejudicing the investigation.

s0. Additionally, for the 5-G, by seemingly lying under oath in his claim that he
did not know about the FICAC Malimali Investigation, could also lead to a
perjury charge, or a charge of inconsistent or contradictory statements under s
|85 of the Crimes Act.

5l. Hon. Kamikamica's actions and conduct could amount to an attempt to pervert
the course of justice. Hon, Kamikamica made multiple aunempts to get Hon.
Ravu to allow Hon. Kamikamica to persuade Ms. Malimali 1o squash Hon.
Ravu's case for him. The actions of a government minister to openly, on
multiple occasions, attempt to pervert or defeat the course of justice could
amount to an offence.

5k Additionally, potentially lying under oath, that he did not approach Hon. Ravu
offering to “assist him™ with his legal charges, could result in a perjury charge.

53. In relation to Hon. Turaga, the Col did not have as much evidence of his
involvement, but Hon, Turaga’s role in orchestrating the call for a new FICAC
Commissioner, when there already was an Acting Deputy Commissioner
warrants including him as pant of any Police or FICAC Investigation in o the
series of events which led w Ms. Malimali being rushed into the FICAC
Commissioner’s role so she could start slowing or closing the eases against
senior government MPs and senior civil servants,

7.7:  Mr. John Rabuku — Deputy DPP
Abuse of Office/Awempt to Pervert the Course af Justice (Chapter &)

54. Mr. Rabuku did not declare a conflict of interest when he attended to Ms.
Malimali’s file. He is a close fmend of Ms, Malimali. His instruction to the
Police to undertake further investigations, but not to make any decisions about
a caution interview or charging Ms. Malimali until the Police had retumed the
Malimali file to the ODPP for their “final analysis depending on which a
decision whether to interview and charge the Commissioner of FICAC will be
made” appears contrary to usual practice whereby the decision to charge 15
made by the Police, unless the Police have requested the guidance of the ODPP,

55, Mr. Rabuku's actions could potentially be at risk of abuse of office or
attempling to pervert the course of justice charges,
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