WRITTEN WITHOUT PREJUDICE AND IN STRICT CONFIDENCE

The Honorable Prime Minister, Mr. Sitiveni Rabuka
Office of the Prime Minister
Government House

Suva

Dear Honorable Prime Minister

RE:

OUT-BRIEF REPORT AS FORMER ACTING DEPUTY COMMISSIONER OF FICAC

Reference is made to the subject matter and considering my resignation on the 05
September 2024.

It is with great respect and sincere apologies for the late submission of my out-brief
report which is unintentional given what had happened and how | exited which took
me a few weeks to collect my thoughts and put it to you in writing.

| will be detailing in my report about had transpired for your information leading up to
my resignation from the Fiji Independent Commission Against Corruption (hereinafter
referred to “FICAC” or “Commission” used interchangeably) on the 05 September
2024.

CHRONOLOGY OF WORK UNDERTAKEN DURING MY TENURE

4.

5.

I had joined the Commission in November 2023. When joining, | noticed there were a
lot of pending work that was required to elevate the Commission to its status before |
left on the 05 September 2024. The following things were pending:

a. Strategic Plan had lapsed since July 2023. | had formed a team of brilliant
officers within the Commission through the leadership of our Chief Executive
Support officer, Mr. Amit Sami and we were able to produce a five (5) year plan
for the Commission (2024 — 2029) which was launched in February 2024.

b. Few weeks later in March 2024, the Annual Corporate Plan (ACP) for the
Commission (2024 — 2025) were published. The ACP Activities in the report
are detailed out as categorized deliverables achieved by the respective
departments within the Commission. All activities undertaken within the
reported period are matched against the specific targets planned and outlined
in the ACP.

I had major cleaning up and restructure that was done to the Commission given the
previous predecessor had not done a succession plan. | had to clear off majority of the
files that were pending approval for either endorsement for closure, investigation, or
legal opinion which | had completed within two (2) months of joining.



6. As per my Appointment as the Acting Deputy Commissioner, | had noted that my
appointment was for three years to be Acting in the post of the Deputy Commissioner.
My post had remained as is until | had resigned on the 05 September 2024.

7. My work is reflected in clearing a major backlog of cases, refining the departments and
the different units we have, having Memorandum of Understandings signed between
the different institutions in Fiji with the Commission and have MOU signed at the
regional level and most importantly having a positive impact at the international level
in putting our country on the map regarding the work that we do at the Commission.

POST ADVERTISED AS THE COMMISSIONER OF FICAC

8. The subject post was advertised twice in the dailies on the 17 June 2024 and again on
the 15 July 2024, for what reason | am not aware of. However, on both occasions | had
put in my application for the said vacancy including the required documents. On the
28 August 2024, | had received an email from the Deputy Registrar, Ms. Zarina Bi
stating that my application was unsuccessful and thanking me for showing interest to
join the Commission.

9. | noted in that email that the other person that was copied in the email was the Chief
Registrar, Mr. Tomasi Bainivalu who is also the Secretary to the Judicial Service
Commission (hereinafter referred to as “JSC”). | had replied to the email, and | thank
the JSC for considering me. (Annexed is A1 and A2 which is the Advertisement of the
post).

10. However, the question that comes to mind was why the post was readvertised in the
dailies and the websites, which only the JSC would be able to answer. Is it because
the JSC had already made up its mind who was it looking for without considering the
earlier applicants? | did not receive any response when the first advertisement came
out to state whether my application was successful or not, rather | was not informed
through a friend that it was re-advertised. It should be noted as well that nowhere in
the 2" advertisement was it stated that for those who had earlier applied were not to
reapply. | again dropped my application form. | was informed on the 28 August 2024
that my application was unsuccessful.

11. If the due process was followed, it would have been identified that the successful
applicant had a complaint with FICAC and was being investigated.

12. At no point in time was the Commission asked on whether there was any complaint or
pending case against Ms. Malimali.

COMPLAINT AGAINST MS MALIMALI UNDER INVESTIGATION

13. The Commission had received a complaint against Ms. Malimali around April or May
2024 (if memory serves me correct) to which it was assessed at FICAC by the Legal
officers before | had endorsed for an investigation to be conducted on the allegation of
abuse of office whilst she was holding her post as the Chairperson of the Electoral



14.

15.

16.

17.

18.

19.

Commission. The matter was still pending investigation when the post was advertised
and when re-advertised in July 2024, the investigation was still ongoing.

Since taking up the post in November 2023, the commission had received several
complaints against some of the current Ministers and some against the Members of
Parliament. They were either referred to the Commission by the Supervisor of
Elections under Section 18 of the Electoral Act 2014 or lodged to the Commission via
email and were registered accordingly. (Refer to the Annexure “A3” on the List of
pending cases)

COMPLAINT AGAINST HONORABLE MINISTER FOR ECONOMY — MR PRASAD
In August 2024, discussions were made with the Investigation team and the legal to
complete and submit the priority cases which were under investigation. This was
inclusive of the case against the Honorable Minister for Economy, Mr. Biman
Prasad. | had made decisions to proceed with the charges against the Honorable
Minister, Mr. Prasad on the false declaration offences.

The Investigation team had already had the Search Warrant signed and had contacted
the Honorable Attorney General, Mr. Graham Leung to discuss about the SW for the
Constitutional Offices Commission (hereinafter referred to as “COC”) search. The
Honourable Attorney General, Mr Leung had informed the Manager Investigation Mr
Kuliniasi Saumi to contact the Solicitor General, Mr Ropate Green to assist in his
request. Mr Kuliniasi then made request to Mr Green to have a meeting and discuss
about the SW for the access to some of the COC documents. There were delays from
Mr Green regarding our requests since there were questions surrounding on why we
are requiring those documents and what were the allegations including who the
complainant was, to which we never received any response again until later.

That on the 28 August 2024, | had received information that Ms. Malimali was
confirmed the chosen applicant for the Commissioners post at FICAC and was
awaiting the endorsement of His Excellency the President, Ratu Wiliame Katonivere.

Again, | had informed the team about this and sought confirmation on what was the
update of our investigation so it could be determine if any charges against her or not
before any decision was made by His Excellency. Since the team was still awaiting the
discussion with the Solicitor General Mr. Green, | decided to write His Excellency the
President and informed him of the pending investigation and to confirm their position.

On the 30 August 2024, | wrote to His Excellency the President regarding our pending
investigation against Ms. Malimali and for his information and also to bring to his
attention about the process of the interview and shortlisting that was done by the
Judicial Service Commission (hereinafter referred to as “JSC”) which could be
compromised given that | was never interviewed for and the Honorable Prime Minister,
Mr. Sitiveni Rabuka was also copied. Both hard copies were served at the physical
office to which the soft copies of the letters were sent via the respective emails of the
Executive officer to the President’s office and the Personal Assistant to the Prime
Minister office which were acknowledged thereafter by both offices.



20.

21.

22.

23.

24,

25.

26.

On the 01 September 2024, | had informed the Honorable Prime Minister of what had
happened and had requested for intervention to allow our office one week to complete
the investigation and if there was no case against Ms. Malimali, then His Excellency
could proceed with the appointment, but if she is charges, then His Excellency does
not need to proceed with the appointment of Ms. Malimali. This was taken noted of and
I had to wait for the decision by the Honorable Prime Minister and His Excellency the
President.

On the 02September 2024, the office of His Excellency the President had responded
that his office had acknowledged receipt of my letter and was seeking advice from its
respective stakeholders. In this case, it would be the Honorable AG, Mr. Leung and
the Judicial Service Commission since the recommendation to appoint Ms. Malimali
came from JSC in consultation with the AG for the Presidents Appointment in
accordance with Section 115 of the Constitution 2013. (Letter is available at the
Commission)

However, on the 02 September 2024, the team had also executed the SW at the
Electoral Commissions (hereinafter referred to as “EC”) office to obtain the relevant
documents and recordings of their meeting pertaining to the alleged abuse of office.

That on the 03 September 2023 around 8am, the AG, Mr. Leung had contacted me via
mobile phone asking me whether there was any case pending investigation against
Ms. Malimali to which it was affirmed. | informed him that the team are looking to
complete it this week and charge if any. AG also asked whether | had applied for the
post to which | stated that | did on both times it was advertised but | was never
contacted but only received an email that it was unsuccessful. AG stated to me that
“the decision to appoint Malimali is done by JSC, and he has no part in it.” | further
asked AG whether the JSC had informed him that Ms. Malimali was under any
investigation or there was a complaint against her, to which he stated that the JSC had
stated that there was no pending investigation against Ms. Malimali. However, he
reiterated that he does not have say in the appointment.

I informed AG that | could come in to discuss this in detail to which he stated that |
should not come since the walls within the Attorney General’s office was thin, and
information could get leaked. | informed AG that | will await further details on this, and
| would be ready to come in and provide more clarity.

| had followed up again with the team on the same day regarding the case update to
which | was informed that the team were still working on the case against Ms. Malimali.
As for the case against the Honorable Minister, Mr. Prasad, the team were finalizing
the charges for Mr. Prasad to have him charged and produced in court before the end
of the week.

That on the 04 September 2024, | had followed up again with the team to which | was
informed that they were working on few more statements and documents before they
are all collated for assessment.
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That on the same date, the Chief Registrar (CR), Mr. Tomasi Bainivalu had contacted
the Manager Administration, Ms. Lorraine Fesaitu, though he is aware of my mobile
official number, to inform her that he would be coming to the office in the afternoon
bringing the new Commission and would request that all the Staff to be present. Ms.
Fesaitu informed me to which | then contacted CR to discuss on the same to which |
then received a text from him to text him since he was in a meeting. | then liaised with
him via viber whether he requires me to be present in the meeting since | was not
contacted of the meeting, to which CR had stated that | should be present in the
meeting at 3pm.

All the Managers at the Commission were notified that there was going to be a meeting
at 3pm however if they could be present 15minutes early to discuss on some issues,
however they were not aware of the new Commissioner coming to the office. The
meeting was held at Level 4 Conference room, and | then broke to the Managers the
news that the new Commissioner, Ms. Malimali would be joining us shortly today, thus
the meeting.

AT about 3.30m in the afternoon, then the Chief Registrar, the new Commissioner,
Malimali including a police escort then arrived at the office to have the introduction and
discuss the way forward for the Commission. Mr. Alivereti Wakanivesi, who is the
Assistant Manager Investigation raised his concerns regarding the appointment stating
that he has never come across such situations where the suspect for a case is seated
in front of the team and is our boss. He added that if the appointment was to be
confirmed as Ms. Malimali the Commissioner, then he would be resigning.

The Chief Registrar then introduced Ms. Malimali to the team and informed the team
that His Excellency the President had endorsed the appointment and for us to work
together and appreciate what Mr. Wakanivesi had stated and then he left the
Commissioner to our office and left with the police escort.

That on that same afternoon, the team, which is inclusive of the Manager Investigation,
Mr. Saumi, Manager Legal, Ms. Laite Bokini, Mr. Wakanivesi, the Professional
Standard officer, our Digital Forensic officer, and the Chief Investigator met to discuss
the evidence that we have and whether we had a case against Ms. Malimali or not on
alleged Abuse of office.

| had gone through the evidence myself with the team members and it was agreed that
we had sufficient evidence to proceed with the record of interview against Ms. Malimali.
| take full responsibility for the decision since we had more than sufficient evidence to
bring her in for the interview on the next day including the EC members. The Manager
Legal was directed to provide an opinion on this and submit with the charges to my
office for approval.

Under Article 115(2) of the Constitution, the Commission consists of a Commissioner
and the Deputy Commissioner who has the same powers to investigate, institute and
conduct criminal proceedings. The law is silent on instances if the investigation is
against either the Commissioner or the Deputy Commissioner as to who can then
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endorse for the investigation or the prosecution of cases when it is already been
instituted by the Commission.

Under my Appointment letter and my Terms of Reference, | report directly to His
Excellency the President and not to the Commissioner, though the title is Deputy
Commissioner, thus with respect, | report to His Excellency the President which is what
I had done and informed the respective people on the next day. However, with respect,
this is open for argument and since it is a legal argument, | am ready to argue it come
what may.

I had informed our Manager Administration on that same afternoon to draft the letters
regarding Ms. Malimali’'s charges and the Honorable Minister for Economy Mr.
Prasad’s to the various stakeholders on that same afternoon and to forward to my
office for my perusal and endorsement. The two letters were drafted that same
afternoon and | had also approved, but since the letters were going out the next
morning, | had informed our Manager Administration to date the letters to the next day,
05 September 2024 since it would be dispatched by then and it was getting late too,
however all the letters were to be dispatched the next date.

The letter's regarding Ms. Malimali was written and addressed to the following
addresses stating that the Commission has completed its investigation and we will
proceed with the charges against Ms. Malimali which will be filed in court shortly:

i.  His Excellency the President.
ii.  The Honorable Prime Minister.
iii.  Chairperson of the Judicial Service Commission.
iv.  Minister for Justice; and
v. Attorney General.

However, the letters regarding the Honorable Prime Minister, Mr. Biman Prasad, | had
written it to the following addresses stating that the Commission has completed its
investigation and we will proceed with the charges against Mr. Prasad which will be
filed in court shortly:

i. His Excellency the President.
ii.  The Honorable Prime Minister.
iii. Minister for Justice; and
iv.  Attorney General.

The Manager Legal had emailed her Legal Opinion and the draft charges which | had
perused and the same was endorsed for the Investigation team to attend to and
complete. The approved charge against Ms. Malimali was one (1) count of Abuse of
Office contrary to Section 139 of the Crimes Act.

The Manager Investigation was also directed to bring in Mr. Prasad and complete the
Record of Interview and thereafter to proceed with the charges against him which was
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about ten (10) charges altogether of Giving False declaration under the Political Parties
(Registration, Conduct, Funding and Disclosures) Act 2013.

That on the 05 September 2024, the Manager Investigation, Mr. Saumi had informed
me that he was on his way to the office running a bit late while the team was already
waiting for him at the office. At about 7.45am, Ms. Malimali had turned up to the office
and was occupying the conference room while her room was being cleared for her to
occupy. Thereafter | had followed up again with Mr. Kuliniasi on his whereabout to
which he stated that he was about to reach the office and would proceed with the
necessary the moment he comes in. He had again sent an email to me stating that
what he will do with the team and again confirming my position as to what will happen
if they invites Ms. Malimali to come in for the interview and she refuse, to which | stated
that as discussed, the team could go ahead and arrest her in order to conduct the
interview and thereafter have her charged and to be produced in court in the afternoon.

That at about 8.30am, the team led by Ms. Saumi went to the boardroom and spoke
to Ms. Malimali and had invited her to accompany the team downstairs to conduct the
caution interview. However, | did overhear her calling her lawyer Mr. Wylie Clarke to
come and see her. She was escorted downstairs by the team and Mr. Saumi informed
me that they had arrested Ms. Malimali since she refused to accompany the team
downstairs, however they were waiting for Mr. Clarke.

At about 10am, the Manager Investigation, Mr. Saumi again came to my office and
informed me that the Chief Registrar (CR) Mr. Bainivalu, Mr. Wylie Clark, Ms. Laurel
Vaurasi, Mr. Amani Bale and Mr. Nemani Tuifagalele were at the Boardroom
interference to meet with me and discuss on what had happened to Ms. Malimali.

| went and met with CR and the team including Mr. Saumi and our Manager Legal, Ms.
Bokini and they had aired their grievances in why the arrest was made to which |
informed them that | am doing my duty as the Deputy Commissioner and upholding
the rule of law when this matter was due to be charge this week anyways. | stood my
ground and informed them that we will proceed with the interview to complete our
investigation and we will have her charged and produced in court.

Mr. Bale had suggested for the release to be made to Ms. Malimali so | could seek and
audience with the JSC and discuss on the way forward on this issue and if they state
to proceed and complete the investigation, then FICAC could always bring Ms.
Malimali again the next day and proceed with the necessary. CR then stated that the
Acting Chief Justice has stated that the court registry across Fiji has been advised not
to accept any Charges from FICAC.

The group kept stating that it was not an interference with them being at the office and
asking me to release the Commissioner to them. Mr. Tuifagalele kept stating that he
will not leave the office until we release Ms. Malimali.

I then had another meeting with all the Managers except for the Manager Investigation
for the West, Mr. Uwate Biutanaseva and Mr. Wakanivesi (who was downstairs
preparing for the caution interview) regarding this issue, and | informed all Managers
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that | was standing my ground, but if anyone wanted to pull out or state anything to
inform me, but they all supported me.

We then went in again for the meeting and | informed CR and Mr. Clarke and the other
lawyers that we were standing our ground and we were proceeding with our decision
to complete the case against Ms. Malimali, however CR had received a call from the
ACJ Mr. Temo to which he went outside and received it. Upon his return into the
conference room and was raising his voice stating that ACJ was angry and had asked
“What was Francis doing? Tell her that if they file any charges today, the registry offices
will not accept it for they have all been directed not to accept any charges if signed by
the Deputy Commissioner.”

Mr. Clarke and the other senior lawyers were stating that if we continue with this, we
might have to lose our job especially if JSC sits and issue me a letter, then everyone
else who assisted in this case will be terminated and whether it was all worth it. |
informed them that this is my decision, and | am ready to face the consequences.
However, when | noted that the Manager Legal, Ms. Bokini and Mr. Saumi were turning
around and asking me to reconsider about this, | said to both, are you sure about what
you are doing now, because the moment Ms. Malimali is released, that is it, they said
yes, they were sure.

| then requested CR for an audience with JSC so | could discuss with them on this
issue, he stated that they will contact me if they want to speak to me. | then inform Mr.
Saumi to release Ms. Malimali and we will await the decision of the JSC.

AT about 1440hours, Ms. Malimali had contacted the Manager Legal Ms. Bokini giving
her directive that to inform all the relevant officers that the Commissioner has given
her directive for no charges to be laid against any suspect today without her express
approval, however she would be resuming office the next day and she would be
making some executive decisions thereafter.

Given the above email, | texted CR and informed CR that | will need to speak to JSC
given that the Commissioner, Ms. Malimali will be coming to the office tomorrow and |
will not be able to work with her.

Thereafter | had a meeting with all the HOD’s and informed them of my decision,
however | requested all of them to stay and look after the institution and the officers
and continue to fight for the truth and to always uphold the rule of law. CR then
contacted me to come to courthouse for the JSC were waiting for me.

That at about 1630hours, | left for the courthouse to meet the JSC members. CR came
to meet me, and | was taken into the chambers where all the members were seated
namely, Acting Chief Justice, Chairperson of JSC, Mr. Temo, President of the Court of
Appeal, Justice Jitoko, Solicitor General, Mr. Ropate Green, Chief Registrar Mr.
Bainivalu and one Vani Catanasiga who was present virtually with the Deputy
Registrar, Ms. Zarina Bibi present.



54. ACJ Temo then stated that the JSSC members have discussed and decided that | will
not be able to work with Ms. Malimali as the Commissioner, thus they have come up
with two Options for me to take which was:

a. Option 1 — Resign and will be paid for one (1) month pay. The resignation to be
effective immediately; OR

b. Option 2 — | will be charged with one (1) count of (i) insubordination and another
two (2) counts of which | will be given 7 days to respond to and thereafter the
members will decide. | could not remember what the section was, and which
Act they had cited.

55. | had then informed the ACJ Temo that | will be taking option 1 and will be resigning. |
also confirmed that | cannot work with Ms. Malimali since she is a suspect and it
undermines the very rule of law we hope to protect. Thereafter the floor was given to
the members if any questions to which Justice Jitoko posed this question to me stating:

a. Why did you write to His Excellency the President and not to the JSC regarding
this issue of Ms. Malimali?

56. | then responded stating that | report to His Excellency the President, to the JSC. | did
that because | was informed that Ms. Malimali had already been interviewed and was
waiting on the endorsement of the President, thus | decided to write to His Excellency
the President and had copied the Honorable Prime Minister. | had hoped that we would
be allowed to be given at least a week to complete our investigation and if she was
clear, then we do not have any objection to the appointment but since she had a
pending case with our office, | had a duty to inform His Excellency before he made his
decision.

57. The President’s office had responded to my letter, but we did not receive any other
information nor further update that the decision was still proceeding until CR had
contacted our office.

58. | further added that | would have hoped the due diligence to be done by JSC and
contact our office to verify if Ms. Malimali has any pending case or not so we could
work together on this, but unfortunately, | was not contacted. | also added that | do not
have any ill will against the appointment of Ms. Malimali, but | am disappointed with
the appointment when Ms. Malimali has a pending investigation.

59. There were no further questions, and | was asked to type my resignation there at the
Personal Assistant officer office and the same was submitted to the JSC Chairperson,
ACJ Temo to which the members accepted it and wish me luck.

60. | left for office and had packed all my work and left for home with the laptop and official
phone was returned the very next day to one of the FICAC drivers.

61. That on the 06 September 2024 | was informed to be mindful with what is happening,
and | was not safe with my family in Suva, thus we decided to travel to the West in the
middle of the night and when we tried moving the vehicle, one of the tyres got punched
so we asked our brother-in-law to take us to the west.
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Since then, | had left for overseas with the fear that | will not stand a fair investigation,
a fair trial given the fact that | was overlooking a lot of investigations against most of
the Ministers and some of the Opposition who were not happy with how we were
handling our investigation. If the Judiciary is already compromised, then where do we
find justice in our own country.

| sincerely apologies for submitting my report late given the mental trauma that | had
suffered from what had happened not only the threats but also the fact that our
Judiciary system is compromised including the Office of the DPP when assessing the
file and making up its mind when the very person who had assessed Ms. Malimali’s
file, Mr. John Rabuku who is the Deputy Director had earlier commented about Ms.
Malimali's appointment. That is already compromised.

All the actions that were taken regarding the appointment of Ms. Malimali to how the
JSC had proceeded to the appointment without conducting due diligence is
qguestionable. Why rush the appointment when it could have been on hold until the
completion of our investigation? That is the biggest question.

There are pending investigations against most of the Ministers and few members of
the opposition and during my tenure, | had received interference from the Minister of
Justice Mr. Siromi Turaga when investigations were ongoing against the former
Corrections Commissioner, Ms. Panapasa until | had informed him to allow the process
to take it course and if they are innocent then the outcome will reflect, if committed the
offence then let them be answerable to the court. Thereafter Mr. Turaga had backed
off.

The current Deputy Prime Minister, Mr. Manoa Kamikamica has few pending
investigations against him at FICAC and earlier this year he had requested for a
meeting to which | attended with Mr. Saumi at his conference room and in attendance
was the Permanent Secretary for Trade, Mr. Shaheen and the Director for
Communication, Ms. Baravilala where we were informed, he wanted to discuss about
Walesi investigation. So when we attended the meeting, the honorable DPM had asked
whether there was any investigation against him apart from discussing about the
Walesi investigation, to which | informed him that there is an investigation against him
but unfortunately | will not be able to discuss the matter with him until and the unless it
is done and he will be invited for interview should there be a case against him.

There are quite several cases that is of public interest and are still pending at the
FICAC which a list could be obtained from the Manager Investigation and the Manager
Legal in terms of what is pending investigation and what are pending legal opinion to
determine the respective charges, if any or for closure and what are the pending cases
in court.

With respect, for all the cases that are decided to be charged, it means that the team
has conducted its investigation and a legal opinion has been provided before we
proceed with the necessary. In any event, that opinion is verified by me again before |
endorse it for charging. The case against Ms. Malimali and Mr. Prasad were checked



and verified by me before | had it endorsed for the records of interview and for the
charging to proceed with thereafter. Mr. Prasad was interviewed halfway and was
suspended until the Mr. Prasad’s lawyer, Mr. Richard Naidu stated that they wish to
make representation which they did and was acknowledged by our office, however we
had considered their representation and we did not agree with their interpretation of
the law. Thus Mr. Prasad was ready to be concluded with his interview and for the
respective charges against him to be made as well thereafter.

69. | hereby submit my report with greatest respect to you as our Prime Minister and to
you as our leader of this great nation called Fiji and with the hope of our people for the
right thing to be done, Sir.

Thank you.

Yours sincerely

@@m

Francis Puleiwai (Ms.)
Former Acting Deputy Commissioner

24 September 2024
Enclosures:

1. A 1- The first Advertisement
2. A2 - The second Advertisement



